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COURTS LEGISLATION AMENDMENT BILL 2012 
First Reading 

Bill read a first time, on motion by Mr J.H.D. Day (Minister for Planning). 

Explanatory memorandum presented by the minister. 

Second Reading 
MR J.H.D. DAY (Kalamunda — Minister for Planning) [10.47 am]: I move — 

That the bill be now read a second time. 

This bill amends the Criminal Procedure Act 2004 and the Magistrates Court (Civil Proceedings) Act 2004. The 
bill addresses two issues: the powers that may be conferred on a registrar of the superior court—namely, the 
Supreme or District Courts—to facilitate the case management of prosecutions on indictment; and the power of 
the District Court and the Supreme Court to entertain appeals from decisions of the Magistrates Courts. 

The first issue is the subject of part 2 of the bill. Section 124 of the Criminal Procedure Act empowers the 
Supreme and District Courts to make rules of court to regulate the practice and procedure to be followed by that 
court in respect of that court’s criminal jurisdiction. Presently, section 124(5)(a) provides that each court may 
confer on a registrar of that court jurisdiction to deal with applications and other matters that do not involve the 
final determination of a prosecution. Doubt has emerged as to the extent of the powers that rules of court can 
invest in registrars. In the case of the District Court, this has resulted in the need to provide limited judicial 
commissions to registrars in order to ensure that they can carry out many functions relating to routine case 
management in a manner that will not leave their decisions open to challenge. 
The amendment to the Criminal Procedure Act contemplated by clause 4 of the bill will enable the rules to 
delegate to a registrar of the Supreme or District Court the whole of that court’s criminal jurisdiction, excepting 
the jurisdiction to find a person guilty or not guilty of an offence; to discharge an accused from a charge; to 
consent to the discontinuance of a charge in a case where the accused does not consent to the discontinuance; to 
stay a prosecution; to set aside a committal; or to find a person guilty of contempt of the court. A person 
dissatisfied with the decision of a registrar will be able to appeal the decision to a judge of the court. The appeal 
cannot be commenced more than 21 days after the date of the registrar’s decision unless a judge gives leave to 
extend the time. The appeal is to be by way of a new hearing of the issue that was before the registrar.  

The effect of the amendments will be that a registrar will be able to deal with most interlocutory aspects of a 
criminal matter, including decisions as to bail, short of making final determinations that should be reserved to a 
judicial officer. This will release judges from the more routine aspects of case management preliminary to trials 
and provide for the more efficient and effective use of judicial and court resources. The amendments have been 
referred to the Chief Justice and the Chief Judge for comment. Both support the amendments being made. 

The second issue dealt with by the bill is addressed in part 3, which amends the Magistrates Court (Civil 
Proceedings) Act 2004. The amendment to section 40 of that act will clarify the power of the District Court to 
extend the time available to appeal to the District Court against decisions of the Magistrates Court. At present, 
the act provides that an appeal must be made within 21 days of a judgement. There is no mention in the act of a 
power to extend the time. There were conflicting decisions of the District Court as to whether there is any power 
to extend time to appeal.  

In Wise v Proprietors of Strata Plan 21513 [2008] WADC 80 and Lau v Chau [2009] WADC 172, different 
District Court judges held that section 40 of the Magistrates Court (Civil Proceedings) Act 2004 was not clear 
enough to remove the general power of the court to extend time limits. However, in the cases of McKeon v 
Knapton [2009] WADC 170 and Wilson v Westpac [2011] WADC 13, other judges held that there was no power 
to extend the time limit to appeal. More recently, in the case of Jackson v Chrisp [2012] WASCA 158, which 
was decided on 20 August 2012, the Court of Appeal of the Supreme Court unanimously held that the District 
Court did not have the power to extend the time within which a party may appeal from the Magistrates Court to 
the District Court under section 40 of the Magistrates Court (Civil Proceedings) Act. This bill effectively 
reverses this decision and will allow the District Court to extend time with the leave of the court. The appeal 
must be conducted in accordance with the rules of the court. For consistency and certainty, a similar amendment 
is made to section 42 of the Magistrates Court (Civil Proceedings) Act relating to appeals from the District Court 
to the Court of Appeal.  

I commend the bill to the house. 

MR J.R. QUIGLEY (Mindarie) [10.52 am]: I rise as the shadow Attorney General on behalf of the opposition 
to support the Courts Legislation Amendment Bill 2012. In any criminal case there are a number of procedural 
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steps to be taken prior to a trial being conducted. This can include the extension of bail. For example, a person 
might be bailed to the May sessions but there may be no capacity within the court to fix a trial for May, so the 
person has to come and surrender their bail and make an application for bail to continue to the new session and 
be remanded to that session. One only has to go to the District Court, as I have said in another speech, on pleas 
day or at the start of the month to see their honours, he or she, sitting on the bench doing routine work of 
renewing bail and attending to other housekeeping matters within the trial process, and realise that we have got, 
in terms of manpower, people at the very top of the pinnacle, the judiciary, attending to often very routine 
matters that could be adequately dealt with by other court staff—notably the registrars. The registrars 
themselves, since I became a legal practitioner, have changed. The registrars who are appointed to the courts 
these days are far more highly qualified than registrars were 40 years ago. They are usually appointed from the 
bar and are very skilled barristers and practitioners themselves, so their capacity to deal with these matters is 
unquestioned. Indeed, in the civil jurisdiction, where the court itself has the power to refer matters to registrars 
for determination, the registrars are dealing with a whole range of serious matters, including discovery, 
interrogatories and other important steps to be taken in civil proceedings prior to a trial being conducted. This 
legislation will confer upon the courts a like capacity in their criminal jurisdiction—that is, the capacity to 
delegate to a registrar of the court all of those matters within the criminal jurisdiction apart from those matters 
that would lead to a final determination of the indictment. That means registrars will not be able to make a 
finding of guilt or innocence of the accused, nor will they be able to discharge an accused from the charge as a 
judge can for the want of prosecution or abuse of process, assent to the discontinuance of a case where the 
accused is opposing discontinuance for any reason, stay a prosecution—in other words, bring a prosecution to an 
end for any reason or set aside a committal of the person to that court—or find a person guilty of contempt of 
court, because that would be a finding of guilt or innocence as well, not of the accused necessarily but maybe a 
witness or, I am sure on the rarest of rare cases, a legal practitioner appearing before the court. However, they 
will have the power to make determinations on those other matters.  

One of the most frequent things to hold up the court for a long, long time in the run-up to trials is applications by 
the defence for disclosure of documents. This process can drag on for over 12 months, because once the defence 
gets some documents, it almost inevitably leads to the revelation that there exists further documents and they 
want to make a further application for access to those further documents. I know from my days as a legal 
practitioner that one can spend the best part of a day arguing over access to a particular document or class of 
documents prior to trial. Here the registrar will be able to make the ruling, but there will be the safeguard that 
there will always be an avenue of appeal from that registrar’s ruling to the court itself. When a person goes on 
appeal to the court itself, most importantly it is not an appeal confined to a point of law or a particular finding of 
fact but the matter is conducted by way of a new hearing, so no-one will be prejudiced by having their matter 
determined by the registrar; they could go on appeal and have a whole re-hearing of their application that had not 
met with success before the registrar. The opposition supports this measure, which will increase the efficiency of 
our courts and speed up the process. We will be speeding up the process in this bill by not seeking to take it to 
consideration in detail and by consenting to leave being granted for it to be read a third time this morning. 
However, before doing so and before giving those indications and consents formally, there is one favourite little 
hobby horse to which I would like to return.  

This will increase the efficiencies of the courts. The applications can be brought on more quickly before the 
court. But there will be an injustice unless those who are coming through this quicker, new expedited process 
have reasonable access to legal advice. For the reasons I have pointed out to this venerated chamber in other 
second reading contributions I have made, the collapse of funding to the Aboriginal Legal Service by the 
commonwealth government and the vacating of the duty lawyer officers by the Aboriginal Legal Service throw 
this extra burden on the Legal Aid Commission of Western Australia. All of that is then further accelerated by 
the proposed three per cent budget cut to the Legal Aid Commission of Western Australia. Therefore, the 
likelihood is reduced of people being able to get representation when they appear in these important matters that 
will now be decided by the registrars of the Supreme and District Courts. These are quite often technical and 
very important matters for the accused, and if they cannot have a lawyer there for the full day, they have to at 
least get adequate legal advice. They cannot get that now because of the cuts to the Legal Aid Commission.  
I wish to acknowledge the hard and conscientious work being undertaken by the practitioners of the Legal Aid 
Commission, who are helping and advising the most economically and socially challenged people of our 
community. It has been said that the measure of any democracy is how we look after and ensure fairness to those 
who are disadvantaged in our democracy. Dare I say that the reason President Barack Obama stormed home in 
the United States elections yesterday—I extend from my seat my heartiest congratulations to the President of the 
United States of America, although I do not know whether these congratulations will echo from here to 
Washington—and held all those swing states, despite the level of unemployment in America and despite the 
challenges that were thrown down by candidate Romney, the Republicans and the far righters of the political 
spectrum the Tea Party in the United States, is that the overwhelming majority of Americans could identify that 
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President Obama was the person who could look after the most disadvantaged and challenged people in that 
society and who need a fair crack. When people enter the legal system of Western Australia, they will not get a 
fair crack unless they have access to legal advice.  

With the dire state of the Legal Aid Commission’s finances whilst it has to fill in for the federal government, as I 
have said, and the Aboriginal Legal Service facing this dreadnought of a three per cent budget cut to its services 
when the only thing it can cut is the advice given to the citizens of Western Australia, once again, thrown up in 
sharp relief is the necessity for this government to address the crisis in the Legal Aid Commission of Western 
Australia. In all other respects, we commend this legislation to the Parliament today. 

MR J.H.D. DAY (Kalamunda — Minister for Planning) [11.05 am] — in reply: Again, I thank the opposition 
for its support for the bill. The purposes were explained in the previous speech I gave when I introduced this bill 
this morning. The other comments on funding for legal aid are certainly noted and taken on board. Once again, I 
thank members for their support for the bill.  

Question put and passed. 

Bill read a second time. 

Leave granted to proceed forthwith to third reading. 

Third Reading 
Bill read a third time, on motion by Hon J.H.D. Day (Minister for Planning), and passed. 
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